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What I want from the Court of Appeal

WitLiam G, HorTon

I was intrigued and daunted by Mr. Justice Laskin's suggestion
thar I address appellate judges on the subject of “What [ want
from the Court of Appeal.” Intrigued, because no counsel who has
practised in the courts for close to three decades can be withour
views on the subject. Daunced, because there must be a reason
why such views are so infrequently voiced by the practising bar.

When counsel say “May it please the court,” they are
expressing no idle sentiment. Dr. Samuel Johnson once said:
“Those who live to please must please, to live.” As counsel, we
aim 1o please and we hope to persuade, but “the best laid schemes
o’ mice and men gang aft a-glay,” and we have all fallen short of
that objective from rime to time.

The losing perspective

Robbie Burns’s famous words from his poem “Ode to a Mouse™
remind us that we can learn 2 lot zbout justice by looking at the
world from the loser’s point of view.

The prompe and cost-effective vindication of rights must be
the paramount objective of any legal process. Much artention is
focused on gerting the winners what they deserve. Those who
suceeed in a lawsuit might complain that it took too long or cost
oo much to prove that they were right. But rarely do winners
complain about the quality of the judging. To ger that kind
of comment, you have to talk to che losers. And there are lots of
them — ar least half of all those who come before the courts —
although you might not guess thac from reading Lexpert
magazine!

The problem is that when losers say they wish that the court
had done something differendy, it is often explained away as sour
grapes. And lawyers as a group are reluctant to draw artention to
cases they have lost, even if the context is improvement of the
adjudicarive process. When counsel do talk to each other about
what they would like ro see judges do differently, they say very
similar things. Inevitably, when pressed for examples, che
examples are drawn from cases they have lost. | must confess that
this applies to many of my own comments.
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Yer, ulrimarely, it is the peaceable acceptance of judicial
decisions by losers that defines the rule of law and makes our
judicial system work. The dangers to the repuration of the
administration of justice therefore are most present in the valid
criricisms of losers.

I suggest that the guiding concepr should be that judicial
decision making is a service provided to winning and losing
parties alike, as well as to the public art large. Every parry before
the courrt in ¢ivil disputes should be treared as a customer whose
business is valued. If that sounds like an impossible ideal or even
a naive precept, [ can only point to the judicial careers of the
Honourable Peter Cory and many other judges of 2 similar
mould who have combined intellectual rigour and an absolute
sense of justice with an ability to listen to whar the losing side has
to say and let it down gently.

The hearing

An open-minded hearing is what counsel are most endted to
expect from judges. In the context of the Courr of Appeal, that
begins with the reading of the facta and other marerial filed on
the appeal. [ understand thar in some appellate courrs the work-
load of the courts has led to allocation of responsibility for the
appeal record among the panel of judges. Occasionally, counsel
may conclude thart this has taken place even though it only re-
flects an independent choice made by each of the judges. In a
perfect world, all judges on an appeal panel will have a good ba-
sic understanding of the appeal record.

The fact that one judge has spenr significantly more time
studying the record can create a flawed dynamic ar the hearing
and, I suspect, at the decision-making phase. It would be
perfectly understandable, if a judge who has invested more time
tn a case feels that his or her views should receive deference.
Sormedmes one has the impression that this draws a judge who
has a substantially greater knowledge of the record into more of
an adversarial role with counsel and perhaps even with other
panel members. There is also the reality that another panel
member must expend more work ar the conclusion of a hearing
to come to or defend a different point of view. Since all of chese
dynamics occur ourside the view of counsel, no real evidence to
prove or disprove these concerns is likely to be forthcoming,
However, [ have licdde doubr thar, if asked the question, most
counsel would say they want a panel in which all judges feef an
equal responsibility to be familiar with the record.
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All counsel want a fair opportunity ro make their submissions
as well as to answer questions and comments that highlight the
substantive concerns of the courr. Unfortunarely, the limirs on
the length of bosh facta and oral submissions can create real
difficulties with achieving these objectives, especially in complex
cases. My own experience is thar experienced counsel and the
court co-operate well to address these challenges. However, [ do
worry that the “sound bite” is becoming the standard unit of
measure in advocacy and ultmately the measure by which
judicial decisions themselves are evaluated by the media and the
public. We can only hepe that the “sound bite” standard does not
promote simplistic legal outcomes in the complex world in
which we live.

In terms of the oral hearing, all good counsel know thar the
time spent addressing the concerns raised by the court is tirne
well spent. The corollary principle for the cours is thar questions
should actually probe for new informarion or justifications, so
that the limited trime available is well used. In my respectful
opinion, repetitive questions and comments that do no more
than express the disagreement of a particular judge with a
particular submission or position are not a good use of the rime
thart has been strictdly allacazed to counsel. Frankly, experience has
made me just as skeprical about the value of comments from
the bench agreeing with my submissions. So put me down for the
old-fashioned notion that judges should withhold expressions of
agreement or disagreement uniil the case has been fully argued.

The law

The most characteristic and essential function of a court of ap-
peal is the development, expression, and application of the law.
This function has recently been highlighted by a number of de-
cisions of appellate courts (especially the Supreme Court of
Canada) that would appear to severely limit access to appellate
review in cases that do not raise a pure question of law. Of
course, this doss not mean that other kinds of errors (e.g., errors
of mixed fact and law) will not be made by courts of first in-
stance; it just means that they will be harder 1o correct on appeal.
In the absence of an intermediate court of appeal, z higher stand-
ard of review may be viewed as a lower standard of service.
Fettering a right to appeal on anything other than a pure ques-
tion of law may be viewed as z denial of a meaningful right 1o
appeal in the vast majority of cases.

Given the increased focus of appellate jurisdiction on pure
quesdons of law, it continues to perplex me thar courts of appeal
balk ar telling the parties what the law is at an early stage of legal
proceedings. For example, if there 1s an independent dury of
good faith in contract that is capable of adding substantive terms
to an agreement, why does it not make sense for the court to say
so when the issue is squarely raised in the action, say on a
pleadings motion or 2 motion for summary judgment?

One would imagine that a law is most useful when itis known
vo exist before the parties have embarked upon portentially
infringing behaviour and certainly before they have committed
w0 prosecute or defend an expensive lawsuit. Whartever
the justifications for the current approach in the history of the

common law, the idea thar the law will be or may be revealed by
the court of appeal at the end of the lawsuit malkes lirtle sense o
me.

On the other hand, the fact that the court may ultimately
produce breathtaking new law and a hicherto surprising result
gives hope to every litigaror who labours in a “lost cause.”

This combination of a judicial reluctance to state the law at
an early stage of an action but willingness ro dramartically alter

the law at the end of a Jawsuit purs me in mind of the lines by
Ogden Nash:

Shake and shake the ketchup botte.
First nothing will corne out, and then
AlotlL

I would humbly suggest that the whole process by which our
courts, particularly our courts of appeal, create law is long
overdue for a major rethink. The lawmaking role of the courcs
has always been an insegral part of the common law, but the
courts have never seemed o embrace their legislative powers so
franldy or freely as chey do today. Although the courts have
shown a grear willingness to reform the content of judge-made
law, there does not seem to be the same interest in addressing the
process by which judge-made law is created, excepe possibly in
the field of Charter of Righss livigation. The idea that good law
can be made on the basis of the expertise of a particular panel of
judges and the submissions of partisans in specific cases is very
much open to question. Any example is likely to create a debare
of its own, bur I would cite the enforcement of foreign
fudgments as an example of judicial legislation thar mighr have
been significandy improved by a more rational and berter-
informed judicial legislative process.

Perhaps the time has come to consider bold reforms:

* a published lise of issues on which the court is considering
changes to the law;

* invirations from the public and profession o make
submissions on those issues regardless of whether or not they
have a case before the courts;

* judicial law reforms being subject o the same principles of
non-rerroactivity as parliamentary legislation, and so on.
Another relared issue in terms of the legal basis on which the

courts decide cases is judicial minimalism. As I understand it, this
is the desire of the court in some cases to decide a case on
the narrowest grounds passible. If we as counsel could predicr the
cases in which the court might want to take thar approach or if
we could predict the precise narrow grounds on which the court
is going to decide the case, the litigation process would be z lot
more efficient. Not having that information in advance, it is
often necessary for us to argue all of the narrow grounds on which
the ultimate decision might be based as well as che sweeping
principles on which the court mighr decide to change the jaw.

The other point to be made about judicial minimalism is chat
often the parties’ substantive dispute is inexericably intertwined
with the grounds on which it might be decided. In one case
of which I am aware, the court believed thar the narrow grounds
on which it was deciding the case resolved all issues. Because thar
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was not in face the case, the winaing party consented to the
application for leave w0 appeal to the Supreme Court of Canada.
In anocher case, the courrt based its judgment in the main action
on z peripheral issue, with the resulr char the whole issue of
apportionment of fauls to certain third parties was avoided.

Where the dispute that the parties think they have is finessed
by a judicial decision based on a different or marginal issue, the
result may be correct in theory bur risks leaving the losing party
with 2 sense thar the court dodged the real issue. In chese
circumstances, judicial minimalism might be mistaken for
judicial abstract expressionism.

The decision

For the parties 0 2 lawsuit, the most importaar service the court
provides is the decision thar finally resolves the dispute. The
long-term impact on the law is usually (though not always) less
irnportant o the immediate parties. However, the perception
that the decision was based on a fair and objective consideration
of all-imporrant issues is vital.

A judicial decision (like a well-written novel) defines its own
reality. The ability to select facts, arguments, and authorities and
to emphasize some considerations over others gives every judge
the advanwage of writing a decision in which the result may
appear inevitable. One is often left wondering how any
comperent counsel may have actually argued for 2 different
result. It is an unavoidable feature of our system that, however
objective a judge may have been in the process leading up to
making z decision, he or she may tend to become an advocate for
the winning side in the writing of the decision itself. While we
might agree that this should noc happen in a perfect world, it is
not realistic o expect a judge to do otherwise than to pur his or
her decision in the best possible light.

However, I do think it is reasonable to expect thacr all
important facts and arguments advanced by the losing side are
identified and addressed in a judgment. It is an issue of
fundamental justice, in my opinion, that key arguments and
authorities cited by the losing party be set our accurately and
fairly and dealt with in the judgment, however briefly,. When
cases cited by counsel as being dererminative are simply ignored,

when positions taken by counsel are not stated correctly by the
courr, both counsel and their clients can be left asking the
musical question (with apologies o Noel Coward): “Whart is this
thing called law?”

The common law has more flexibility than the civil law
because it is not an immutable set of 2 priori rules. However, too
much judicial creativity and selectivity in addressing arguments
made by the parties can create the impression that the law is
merely a language of ex posz facte ravonalization used o explain
decisions arrived at by other means.

A related concern is the question of the accessibility of the
decision itself. Often the acrual disposition of the case is buried
deep within the reasons. The old rrick of looking at the last
paragraph to see who got costs does not always work. | know of
one case where a lawyer was in the process of phoning a client to
say that the case had been won only to glance at another passage
in the middle of the lengthy decision which revealed a more
depressing conclusion.

This is nor just 2 question of lawyers being too lazy to read an
entire decision. In this day of instantaneous communications,
our clients expect to know exactly whar happened the moment
the decision is released. There may be an actual need to deal
instanedy with the markers, regulators, or the press. From a purely
human perspective, no losing party wants to first hear about the
result from the other side because their own lawyer happened to
be in court or on holiday when the decision was released.

This leads me to make two suggestions:

First, a/l decisions should be released on a pre-announced
schedule, as is done in the Supreme Court of Canada. This allows
the parties to arrange to receive the decision at the same time and
deal immediately wich all the conseguences.

Second, all decisions should contain an overview section. By
“overview” ] do not mean the kind of overview that places the
case in the context of the universal struggle of good against evil.
Nor do I mean the kind of overview that merely describes “the
story so far.” | mean an overview thar summarizes the ultimarte
conclusions the court has reached on each of the main issues
before ir.

Ideally, the overview should be in the same place for all
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decisions issued by the court so that it can be quickly rurned up
by anyone reading the decision for the first tme.

The proliferation, length, and indeterminacy of judicial
decisions represent a major access to justice issue. All of those
judicial decisions must be sorted and read and analyzed and
argued. There is a huge cost to the system in dealing with case
law ~ and more so now thar af/ cases are “reported,” in some
sense of the word — and only those that are formally reported
have headnotes.

Anything the court can do to reduce the length of its decisions
and make its conclusions more explicit and readily accessible will
20 2 long way to reducing the cost and length of litigadon,
thereby improving access to justice. Bur the overview is the best
available rool to bridge the gap between whart judges need o
write to support their decisions and what the parties and the

public need w underseand whart has been decided.

A judicious approach

The Biblical admonition “Judge not lest ye be judged” obviously
cannot have been intended to apply to judges ~ at least not the
first part. Judging is the stock in tade of judges. Bur is there a
line berween judging and being judgmental?

In criminal cases, the public is reassured (although not
necessarily berrer informed) by words of condemnarion
addressed to the accused who has been convicred of some
heinous crime. The court expresses the reaction of the public to
the behaviour that has just been established in the legal

proceeding. Even though the decision may be overtucned on

appeal, our entire system depends on the assumption thar the
conclusions the court reaches on the evidence before it are an
accurate reflecrion of realiry. This assumption rests on the further
assumption that the evidence brought before the court is
sufficiens 10 determine that reality. These assumptions may be
well warranted in criminal cases, where the standard of proof is
high, the rules of evidence are strictly applied, and everyzhing is
presumed in favour of che accused. In civil cases these
assumptions are stll necessary, but they are more open to
question.

A judicious approach takes account of the possibility that the
assumptions abour the correspondence berween reality and that
which is established in court proceedings may not be correct. It
takes into account the facr chat the informartion or record upon
which the court bases its decision is filtered by many screens:
the availability of witnesses and records, the comperence
of investigarors, rules of evidence, standards of proof, marress of
which the court can or thinks it can take judicial notice, tactics
and personalisies of counsel, snbjective judgments abourt
credibilicy, rime limitations on argument, and innumerable other
factors. Even the court’s perception of the conducr of a case by
counsel is subject to martrers outside the court’s field of vision:
gaps in instructions, witnesses who change their story, opponents
who overreach in sertlement discussions, the degree of adversity
with which the proceedings are conducted, and a myriad of other
factors.

The court cannot be dererred by such doubts and must act
decisively in making its determinacions. However, I would
suggest that comments that call into quesdon the honour,
integrity, or good faith of a party or counsel should be made
rarely and only when stictly necessary to deciding an issue
before the court.

Ata minimum, perhaps the court should say: “I find you and
your client to have acred in complete bad faith. Of course, thar is
just on a balance of probabilitiest”

There is 2 tendency in some judges to reinforce the judicial
outcome with comments that seem to suggest thar the losing
party “had it coming” in some sense or that this is the best the
court ¢an do, given the level of competence of the losing parey’s
lawyer. It is usually done with more finesse, bur that is the gist of
the comments. Sometimes this type of remark is just a carry-over
from the adversarial contentions in the proceedings leading up to
the judicial decision. However, a graruitously critical comment
in a judgment may cause great distress long after the losing party
has come to terms with the acrual decision.

It is important 1o stive to avoid the appearance of “raking
sides,” as opposed 1o just deciding the case. I suggest thar judges
serve their function best when they rise above the adversarial
process in which we as counsel are obliged to operate.

Conclusion

I would like to close these remarks with a commenct thart judges
can never use to end one of their judgments. It is, however, used
by the comedian Dennis Miller, who says at the end of each of
his comic rants; “Burt chat’s just my opinion. I could be wrong.”
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