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ALTERNATIVE DISPUTE RESOLUTION

How to draft effective arbitration clauses

William Horton explains how a carefully drafted clause can help avoid the
arbitration process from being undermined.

By William: Horton

“We agreed to a simple arbitra-
tion clause, but we have spent over
@ year in court rying to enfonce i,
Herwr did that happen™®

While there are an infinite
number of ways for any human
endeavour (including arbitration)
to go awTy, the mMost COMmmon
problem in arbitration is that the
arbitration is based on a flawed
arbitration clawsse.

Careful consideration will help

aimed at undermining U arbitra-
tion process iself can be avoided.

HOHTON
—cortitued from g T0-

Here are some suggestions for
avoiding the most common design
flaws in arbatration clauses:

Make it clear that all disputes
arising out of or relating in any
way Io the agreement or business
relationship musit be decided by
hinding arbitration. While the par-
ties may be tempted 1o make only
certain types of disputes subject to
arbitration, they must realize that
they run the rizk of spawning liti-
gation about where the boundaries
exist between disputes which can
be arbitrated and those which
GEinn.

Although multi-step disputes
rezolution clauses (which reguire
the parties to try mediation or
“good faith” negotiations before
arbitrating) serve very uscful pur-
poses, you should be aware of the
risk that they might be used to
improperly delay an arbitration. 1f
the parties do want 1o require a
multi-step process it should be
made clear that any dispute
regarding the non-fulfillment of a
precondition to arbitration will not

prevent the arbitration from pro-
ceeding but that the tribunal has
the power to adjourn the arbitra-
tion to allow the condition to be
satisfied.

Be sure to provide a mecha-
mism wherehy an arbitralor o iri-
bureal can be appsointed without the
participation of an uncooperative
party or the intervention of the
court. Where arbitration clauses
have failed to provide such a
echianism, it is not unheard of for
the court process for (he appoint-
pvend of an arbitrator to fake many
mioniths.

Provide a mechanism, other
then an application to the court, by
which a challenge o an arbitrator
(based on conflict of interest ete.)
can be determined. Again, a con-
tested court challenge to an arbi-
trator may delay the arbitration for
many months and add significant
costs 1o the overnl] dispute resolu-
tiom process.

The best way to deal with the
last two points i5 to name an arbi-
tral institution to administer an

arbitration. Naming & recognized
arbitral instiiuiion is a highly rec-
ommended way of addressing the
appointment and challenge issues
mentioned above, However, it is
important 10 ensure that the arbi-
tration institution has these capa-
bilities under its owmn rules if these
functions are desired. Arbatral
inatitutions charpe a wide range of
feas for these services, 5o make
sure the fees will be acceptable to
vour client. And, necdless to say,
the institution should be properly
named. There s no “Canadian
Arbitration AssoCiation”!

MName the place and language
of the arbitration where thers is
any doubt about these matters,
This is particularly important in
imternistional agreements.,

Do not specify complately
unrealistic deadlines for the com-
pletion of an arbitration. I you do
specify deadlines, provide for rea-
sonable extensions if they are
required by the exigencies of the
case, This iz a particular problem
where arbiiration agresments ane
entered into befone any dispute has
arisen and befivre it can be known
what procedures will be appro-
priate. Where rigid time frames are
expressly prescribed, an obstroc-
an arbitrator has lost junsdiction
once the time limits have expired

to the country in which the parties
have their place of business.
Although fascinating arguments
may arise as o whether or not the
parties intentionally or validly
opted out of ICAS, few clients
will thank vou when the resolution
of their dizpute has been sidelined
by court procesdings to determims
the issue.

A careful consideration of these
matters will o a long way toward
ensuring that parties who have
agresd o arbitration get what they
bargained for. A= with amy dispute
process — especially one which is
adversarial based — things can
always go Haowvever, with a
bit of attention to the arbitration
clause, most tactics which are
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or that the arbitration clause is no
bomper effiective.

Expresshy exclude any appeal
to the court. Of course, partics in
Omtarie may wish to preserve the
right granted by 5 43 of Ontario’s
Arbitration Aot for a party to seck
leave to appeal an award to the
court on 2 question of law. More
ofien, the parties intend to exclude
any recourse to the courts but
forget that it 15 necessary 1o
expressly contract owt of that sec-
tion. This point i not applicable to
international arbitration governed
by the Ontaro Srfermafional Cor-
ererial Arbiration Aok (“TCAA™),
since no right of appeal on the
micTits exists with respect o inter-
natinnal arbitrations.

Do et specafy that the arbitra-
tion will be governed by the
Omtario Arbiteetion Aer, when it s
in fact an international arbitration
governed by ICAA. Under the
terms of article | (3) of the UNCI-
TRAL Model Law on Interna-
tional Commercial Arbitration,
which is adopied by ICAA, an
arbitration 15 international if the
parties to an arbitration agrecment
have ther places of business in dif-
ferent countries or the place of
arbitration or the place of perfor-
mance of the contract is different

see Hogrow p. 1f



