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“Idea of Arbitration”, Jan Paulsson:

“The idea of arbitration is that of binding

resolution of d
by those who

isputes accepted with serenity
pear its consequences because

of their specia
makers.”

(Oxford, 2014, p. 1)

trust in chosen decision



NEW YORK CONVENTION ON THE RECOGNITION AND
ENFORCEMENT OF FOREIGN ARBITRAL AWARDS

Article |

1) This Convention shall apply to the recognition and enforcement of
arbitral awards made in the territory of a State other than the State
where the recognition and enforcement of such awards are sought,
and arising out of differences between persons, whether physical
or legal. It shall also apply to arbitral awards not considered as
domestic awards in the State where their recognition and
enforcement are sought

2) The term “arbitral awards” shall include not only awards made by
arbitrators appointed for each case but also those made by
permanent arbitral bodies to which the parties have submitted.



ClArb 2011: Cost of Arbitration Survey

* The survey consisted of ten questions with multiple sub- categories
designed to elicit responses about the amounts parties claimed, the
amounts arbitral tribunals awarded and the costs spent on various items.

e Information on 254 arbitrations conducted between 1991 and 2010 was
considered to be useful for statistical analysis.

e Over 50% of respondents were from the UK (32%) and the rest of Europe
(20%). The remaining 48% came from Asia, the Middle East, Africa, North
America, Australasia and other locations.

* Over 20 arbitral institutions were represented in the sample.



CIArb 2011: Cost of Arbitration Survey

Chart 6: Type of arbitration (breakdown by percent)
(n 254) 38
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CIArb 2011: Cost of Arbitration Survey

NATURE OF DISPUTE BY INSTITUTION




Queen Mary/PwC Survey of
International Arbitration 2006

“The 24% of respondents that stated their organisations prefer
ad hoc arbitration proceedings are primarily from corporations
with a gross annual turnover of more than USS5 billion. In many
cases, these corporations have large, sophisticated in-house
legal departments with experience of managing arbitration
proceedings.” (p.12)

Since 2008, the Queen Mary Survey has not asked how many
respondents prefer ad hoc arbitration. It has never asked, why
respondents favour ad hoc arbitration or how satisfied they are
with ad hoc arbitration.




Stipanowich/Ulrich: Arbitration in
Evolution (2014)

Q: Have you served as an arbitrator in an “ad hoc” arbitration, in which the
parties were responsible for determining and agreeing on their own
arbitration procedures rather than relying on the procedures of an arbitral

institution?
A: 73.3% Yes 26.7% No

Q: Have you served as an arbitrator under “non-administered” arbitration
rules (such as, for example, those of CPR or UNCITRAL)?

A: 80.9% Yes 19.1 % No



Stipanowich/Ulrich: Arbitration in
Evolution (2014)

Q: For those instances where you have served as an arbitrator in an “ad-hoc”
arbitration, how did those arbitrations compare to arbitrations conducted under
the procedures of an arbitral institution, in terms of overall cost and time to
complete proceedings?
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Stipanowich/Ulrich: Arbitration in
Evolution (2014)

Q: For those instances where you have served as an arbitrator under
“non-administered” arbitration rules, how did those arbitrations compare to
administered arbitrations in terms of overall cost and time to complete
proceedings?
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Stipanowich/Ulrich: Arbitration in
Evolution (2014

Table 10. Estimated Usage of ADR Processes in Coming Decade

Q: If you had to guess, during the coming decade will the
use of each of the following increase, decrease, or stay the same?

Increase | Stay the same | Decrease | Not sure
0, 0, 0, 0,
Fast track (“streamlined”) arbitration (6: ;; b (235 ;; " ?S % (81(;?
0, 0, 0,
Appellate arbitration processes ?558:; % (129 5? % (l 10 3§ % (235 2())%
Med-Arb (with the same neutral playing 18.0% | 31.3% 23.4% | 27.3%
both roles) (23) (40) (30) (35)
0, 0, 0, 0,
Final offer (“baseball”) arbitration (11373 e ?596; & (1103% & ?475 &
0, 0, 0, 0,
Arbitrations before a sole arbitrator f762:; % ?25 % (35? * (68§ A
Multi-step processes 523% | 23.4% 1.6% (22.7%
(67) (30) 2) 29)
Customized dispute resolution processes | 67.2% | 18.8% 3.1% 10.9%
(in general) (86) (24) 4) (14)
0, 0, 0, 0,
Administered arbitration 536"3”’ ‘(‘66(')?" (1284*)“’ Zl'f))"
0, 0, 0, 0,
Non-administered arbitration (_13467'—74 (_)3:7'—7/" (1 12 6? % (1 f 8; %
0, 0, 0, 0,
Online arbitration fgg)”’ ?1";)" ?4; & ?f.}}"
Mediation 82.8% | 13.3% 1.6% 2.3%
(106) | (17) (2) (3)
0, 0, 0, 0,
Non-binding arbitration dillcr o lesciliese
0, 0, 0, 0,
Early neutral evaluation ?422;; % ?45 6? % ?6;/ % ?36 4;) %
Barly case assessment 39.1% | 26.6% 4.7% (29.7%
(50) (34) (6) 38)
B2B (business-to-business) arbitration ?53 62)3% 31())% (81??] (1250;)%




A Survey of Practitioners in International Commercial Arbitration
Final Report May 6, 2005, Grace Farrell Roemer Melissa Miller
Martha Kovac

e. Administrative functions more
effective

i. Administrative functions performed
by non tribunal member

c. One party is a state or state entity

h. Larger claim size

b. Greater enforceability

g. Greater client satisfaction

d. Greater cost-efficiency

f. Greater likelihood of settlement

a. Greater latitude on rules and
procedures

Figure VI.1

Characteristics of Institutional and Ad Hoc Proceedings

(Percentage of Respondents)
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Queen Mary/White and Case Survey
2018

Chart 12: What are your or your organisation's most
preferred institutions?

[Percentage of respondents who included the institution in their answer]

* ICC77%

* LCIA51%

* SIAC 36%

* HKIAC 27%

* SCC 16%

* |ICSID 13%

* ICDR/AAA 13%



Queen Mary/White and Case Survey
2018

Chart 14: If you or your organisation have selected ad hoc arbitration over the past five years,
which of the following procedural regimes have you used the most?

UNCITRAL Arbitration Rules 84%
National arbitration laws

Bespoke regimes agreed by the parties
London Maritime Arbitration Association Terms
Rules of other specialist industry bodies

The Construction Industry Model Arbitration Rules

Non-Administered Arbitration Rules of the CPR

Other
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Percentage of respondents (respondents were able to select up to three options)



ueen Mary/White and Case Survey
2018

Chart 13: What are the four most important reasons for your preference for certain institutions?
Respondents were asked to rank their selected reasons, with “1"” being the most important reason
and “4" being the least important.

General reputation and recognition of the institution

High level of administration (including efficiency, pro-activeness,
facilities, quality of staff)

Previous experience of the institution ]
Neutrality/internationalism' e |
Access to wide pool of high quality arbitrators _
Overall cost of service |
Global presence/ability to administer arbitrations worldwide _
Free choice of arbitrators (i.e., no exclusive institutional list) _
Regional presence/knowledge _
Scrutiny of award by institution ]
Expertise in certain types of cases -

Early procedural management conference
Method of remunerating arbitrators (ad valorem)
Transparency of arbitrator challenge decisions

Method of remunerating arbitrators (per hour)

Other

m1 2 3 m 4 Percentage of respondents



Queen Mary/White and Case Survey
2015

Chart 19: How effective are each of the following innovations that could be included in
arbitral rules and procedures to help control time and cost?

R adule-Tor Galberations and deivry of Rnal award | 59%

Stronger pre-appointment scrutiny of prospective arbitrators’ availability ! 53%

Sanctions for dilatory conduct by parties or thelr counsal ! 52%

Requirement for early procedural conference | 52%

Pre-hearing preparatory meeting of the arbitral tribunal ' 52%

Sanctions for dilatory conduct by arbitrators 50%

Deadline for rendering award ' 51%

Requirement for pre-hearing procedural conference ' 47%

Requirement for early requests for bifurcation/trifurcation | 40%

More detailed provisions for dealing with multi-party disputes | 399,

Partles to submit list of Issues early In the proceedings ' 42%

Summary dispostion | 40%

Emergency aibrzors | 36%

Requirement for early discussions on approach to allocation of costs | 30% _
ot e omsaions (NZ3% 55%
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Queen Mary/White and Case Survey
2015

Chart 33: What would be the most effective way to ‘regulate’ arbitrator conduct?

Through instruments issued by arbitral institutions 23%

Through a code of conduct by a professional institution or body
for arbitrators (such as the Chartered Institute of Arbitrators)

Through databases that provide parties with information
about an arbitrator's performance in past cases

22%

Through guidelines such as the IBA Guidelines on Conflicts of Interest

Through a new transnational body dealing with conduct of arbitrators

Other

Through requirements of certification in competency and ethics
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Queen Mary/White and Case Survey
2018

Chart 19: Where do you find your information about arbitrators?

Word of mouth 77%

From internal colleagues

Publicly available information (e.g., industry reviews, legal
directories and other databases or review tools)

Arbitrator's own online profile
From external counsel

Arbitral institutions

Other
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Percentage of respondents (respondents were able to select multiple options)



Queen Mary/White and Case Survey
2018

Chart 39: Which stakeholders are best placed to influence the future evolution of international arbitration?

Arbitral institutions

Arbitration interest groups/bodies (e.g., ClArb,
ICCA, IBA Arbitration Committee)

Arbitrators

External counsel

States (e.g., Ministries of Justice)
Parties (non-legal personnel)
In-house counsel

Other
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Percentage of respondents (respondents were able to select up to three options)



Malcolm Gladwell: “David and
Goliath”

“We spend a lot of time thinking about the ways
that prestige and resources and belonging to
elite institutions make us better off. We don’t
spend enough time thinking about the ways in
which those kinds of material advantages limit
our options.”

Little, Brown & Co, 2013 p.36



